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 Helping hand
 

 Barrett v Bem sets an unusual precedent as Emily Exton explains  

A ft er a seven-year legal batt le 
the will of Martin Lavin has 
recently been upheld by the 

court, in Barrett  v Bem [2011], despite it 
having been signed by Mr Lavin’s sister 
to whom he had left  his entire estate 
(valued at £300,000). 

In a decision he acknowledged 
that many would fi nd ‘alarming’, 
and reversing his own earlier 
judgment, Vos J upheld as valid 
a will signed by the sole benefi ciary 
on behalf of the testator. Giving 
his judgment without the benefi t of 
any previous authority on such a 
situation, Vos J also found that there 
was nothing in legislation or any 
rule of public policy preventing a 
benefi ciary from signing a will on 
behalf of a testator (in contrast to the 
position in relation to gift s made to 
witnesses to a will that are ‘null and 
void’). He did, however, comment 
that legislation might be necessary 
if this ‘plainly undesirable’ situation 
arose regularly.

Vos J also acknowledged the need 
to be extra vigilant when considering 
the validity of a will in such 
circumstances. However, on the basis 
of all the evidence, he found that 
the will was valid. This was despite 
also fi nding that the evidence given 
by the three main witnesses in support 
of the will was ‘completely unreliable’. 
When giving his judgment he was 
clear that it was the court’s job to 
look for the truth of the situation, 
even if this was not initially apparent 
from the way the case had been 
presented by the lawyers.

Facts of the case 

Mr Lavin, who was unmarried, 
died in hospital of chest problems 
in January 2004. He was nearly 70. 
The will, which was purportedly 
made on the day of his death 
(the 2004 will), left  everything to 

his sister, Anne Liston, who died 
in November of the same year. 
The claimant challenging the 
2004 will was Mr Lavin’s nephew 
Michael Barrett . The main defendant 
was Mrs Liston’s daughter, Hanora, 
who (together with her children) 
was the residuary benefi ciary of her 
mother’s estate.

When fi rst hearing the case 
back in 2009, Vos J had found that 
the 2004 will was not valid on the 
basis that the signature on it was 
not that of Mr Lavin. However, 
following the introduction of 
new evidence, the Court of Appeal 
remitt ed the case to Vos J for a retrial.

New evidence

The new evidence put before the 
Court of Appeal was a statement 
from one of the nurses witnessing 
the 2004 will. She said that when 
Mr Lavin had, from his hospital bed, 
att empted to sign the 2004 will, his 
hand had been shaking so much that 
either Mrs Liston or Ms Bem had 
held his hand so as to steady it. Her 
conclusion was that, despite his having 
been assisted when writing it, the 
signature on the 2004 will was indeed 
that of Mr Lavin.

This evidence was supported 
by further statements from Ms Bem 
and the other witnessing nurse. 
Despite having ‘relentlessly denied’ 
during the fi rst trial that her mother 
had anything to do with the signing 
of the will, Ms Bem now said that 
her mother had assisted Mr Lavin 
with his signature because his hand 
had been shaking. 

The second nurse’s evidence 
was similar. However, there were 
various inconsistencies rendering 
her evidence ‘unimpressive’ and, in 
the event, Vos J felt unable to rely on 
either of the witnessing nurses. His 
impression was that they appeared 

‘There was, in Vos J’s view, 
no question that Mr Lavin 
had wanted to make a will 
and had wanted Mrs Liston 
to inherit.’

Emily Exton is a partner 
in the contentious trusts 
and probate group at 
Forsters LLP
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to be insisting on their recollection 
of the events in order to support 
Ms Bem’s case. It emerged that both 
nurses had become very friendly with 
Mrs Liston and her daughter during 
their time visiting the testator while he 
was in hospital.

The judge also found Ms Bem’s 
evidence to be unreliable. Between 
the Court of Appeal hearing and 
the retrial it had emerged that 
Mr Lavin had in fact made an 
earlier will (the 2002 will) by 
which he had left  his estate to 
other family members and nothing 
to Mrs Liston. Mr Barrett  was given 
permission to amend his claim so 
as to seek to propound the 2002 
will and an additional defendant 

was joined to represent the interests 
of all the benefi ciaries under that 
will. It became clear to Vos J 
during the retrial that Ms Bem 
‘must have known’ about the 
2002 will and had concealed 
evidence of it. Further, in 

cross-examination, Ms Bem was 
signifi cantly ‘less certain’ as to 
what had happened when the 
2004 will was signed than she 
had been in her writt en evidence. 
Under cross-examination Ms Bem 
was prepared to concede that 
her mother’s involvement might 
have gone further than assistance. 
She admitt ed that ‘between the two 
of them [ie her mother and Mr Lavin] 
they signed the will’. Vos J felt that 

it was this statement that had a 
‘ring of truth’ about it. He also felt 
that her initial recollection might 
have been infl uenced by a desire to 
defend her mother’s actions. 

Against that background, 
Vos J heard new expert evidence from 
both sides, which had been obtained 
following the Court of Appeal 
hearing. The issue that the experts 
were now asked to deal with was 
whether the signature on the 2004 
will could have been a ‘guided hand’ 
signature, ie a signature that someone 
had assisted Mr Lavin to write. 
The conclusion of both experts 
was that the signature on the 2004 
will could not have been a guided 
hand signature in that it was too 
fl uent and did not display any of 
the normal characteristics of such a 
signature. In a joint report they 
stated that the fl uency of the signature 
indicated that the pen used to sign 
the 2004 will ‘was being held in a 
normal manner by the person 
writing the signature’. Given his 
ill health and position in the centre 
of a three foot hospital bed, hooked 

The judge found that the fact that key witnesses had 
lied about some things did not mean that they had 
lied about everything.
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up to a chest drain and wearing an 
oxygen mask, it was hard to see how 
this could have been Mr Lavin.

However, during cross examination 
of one of the experts, Mr Robert Radley, 
it emerged that he had not considered 
(because it had neverbeen suggested 
to him) the possibility that, instead of 
helping Mr Lavin to sign (‘guiding his 
hand’), Mrs Liston had simply signed 
the 2004 will for him, at his direction. 
Taking all the evidence into account 
(including the late concession by 
Ms Bem), Vos J found this to be his 
‘irresistible conclusion’.  

The law

Vos J dismissed the argument that 
s15 of the Wills Act 1837 (the Act) 
(which renders ‘null and void’ any 
gift  made in a will to an executing 
witness) had any application to a 
person signing a will at the testator’s 
direction.

Instead, he examined s9 of the Act, 
which provides that:

 
No will shall be valid unless – (a) it is in 

writing, and signed by the testator, or by 

some other person in his presence and by 

his direction; and (b) it appears that the 

testator intended by his signature to give 

effect to the will; and (c) the signature 

is made or acknowledged by the testator 

in the presence of two or more witnesses 

present at the same time; and (d) each 

witness either – (i) attests and signs the 

will; or (ii) acknowledges his signature, 

in the presence of the testator (but not 

necessarily in the presence of the other 

witness) but no form of attestation shall 

be necessary.

There was some debate during 
the retrial as to the precise eff ect 
of s9. However, Vos J regarded 
the law as being very clear: a 
testator may direct another to 
sign a will on their behalf and if 
such signature takes place in 
the presence of two witnesses, 
the will is ‘signed’ within s9(a) 
and there is no need for any 
subsequent acknowledgement 
of the signature. If, on the other 
hand the testator decides to sign 
themselves, assisted by some 
other person, the will is only 
validly signed if they have made 
‘some positive and discernable 
physical contribution’ to the 
signing process. 

What was more diffi  cult was 
applying the inconsistent factual 
evidence to the law. Ms Bem’s case was 
that her mother had merely assisted 
Mr Lavin to sign the 2004 will – to 
succeed it would need to be established 
that he had made some positive and 
discernable contribution to the signing 
process. However, Vos J concluded that 
this could not be the case. Any input 
from Mr Lavin would have revealed 

itself in the signature, which the experts 
agreed was far too fl uent for him to 
have had any involvement in it. 

The question then became whether 
Mr Lavin had directed someone 
(Mrs Liston) to sign for him. Despite 
the unreliability of the three 
witnesses, Vos J held that this was 
what must have happened. In his 
view, instead of stepping in to 
steady her brother’s hand, Mrs Liston 
stepped in to sign the 2004 will for 
him. It was possible for a direction 
to sign to be implied by conduct, 
including negative conduct, so that 
the fact that Mr Lavin had allowed 
his sister to take the pen from him 
without any struggle was suffi  cient 
to imply that he had directed her 
to do it.  

Vos J did allow, following the 
second rule in Barry v Butlin [1838], 
that there was a need for the court to 
be ‘vigilant and jealous’ in examining 
the evidence in support of a will where 
a party who wrote or prepared it also 
took benefi t under it. The court should 
not pronounce in the will’s favour 
unless the ‘suspicion’ arising from 
these circumstances had been removed 
and the deceased’s intention clearly 
satisfi ed. 

Conclusion for practitioners 

Perhaps unusually, the judge found 
that the fact that key witnesses had 
lied about some things did not mean 
that they had lied about everything. 
He recognised that ‘life is just more 
complicated than that’. His rather 
charitable interpretation was that the 

fear Ms Bem and the nurses had that 
Mrs Liston may have done something 
wrong had led to their reluctance to 
explain exactly what had happened. 
He referred to the evidence given 
by one of the nurses about the ‘bad 
experience’ she felt her witnessing 
of the will had been. All three 
witnesses appeared to feel that they 
had participated in some sort of 
wrongdoing and Vos J was prepared to 

explain away their lack of veracity on 
this basis. 

What matt ered to Vos J was the 
ultimate truth of the situation. Despite 
some evidence that Mrs Liston had kept 
other family members away from Mr 
Lavin’s hospital bed during the last few 
weeks of his life, no pressure or undue 
infl uence was found on the facts. All 
parties also agreed that Mr Lavin had 
gone through the will with Ms Bem and 
one of the nurses before the signing 
episode and had confi rmed that he was 
happy with its contents. There was, in 
Vos J’s view, no question that Mr Lavin 
had wanted to make a will and had 
wanted Mrs Liston to inherit.

Although it was obviously 
undesirable that benefi ciaries 
should be able to execute a will 
in their own favour (and that 
legislation might be required if 
this was a common occurrence), 
Vos J was clear that the court should 
lean in favour of upholding a will 
if it could properly do so. Having 
scrutinised the matt er carefully, he 
found that in this case the relevant 
‘suspicion’ had been removed. He 
clearly felt that it would be a denial 
of justice if Mrs Liston did not inherit 
in circumstances where this had been 
Mr Lavin’s wish. The 2004 will was 
pronounced and Mr Barrett ’s claim
 had failed.  ■

Barrett  v Bem & ors 
[2011] WTLR 1117 
Barry v Butlin 
(1838) 2 Moo PC 480

All three witnesses appeared to feel that they had 
participated in some sort of wrongdoing and Vos J 

was prepared to explain away their lack of 
veracity on this basis. 

T&E131 p11-13 Exton.indd   13T&E131 p11-13 Exton.indd   13 13/10/2011   11:16:1613/10/2011   11:16:16



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


