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RESIDENTIAL SERVICE CHARGES

 Limitation on recovery
 

Natasha Rees assesses the outcome of a case that highlights 

the intricacies of the notices required to recover service charges 

effectively   

R ecovery of residential 
service charges is a 
minefi eld for landlords 

generally, and particularly for 
unwary landlords who do not 
demand or give details of sums 
due by way of service charge 
within the time limits set by the 
Landlord and Tenant Act 1985. 
Section 20B of the 1985 Act 
essentially provides that a 
landlord has 18 months from 
when he incurs a service charge 
expense to:

• demand it as a service 
charge or; 

• notify the leaseholders that 
they will, at a subsequent 
date, be required to pay this 
amount. 

If a landlord falls foul of this 
limitation period they will be 
prevented from recovering any 
sums incurred outside the time 
limit, notwithstanding that such 
expenditure was reasonably 
incurred and the tenants have 
benefi tt ed from it. As a result 
there have been a number of 
cases concerning the construction 
of s20B and what constitutes 
a valid demand for the purposes 
of complying with it.

The leading decision on this 
issue, until now, was a case 
called Gilje & ors v Charlgrove 
Securities Ltd & anor [2003] where 
it was decided in the landlord’s 
favour that s20B did not apply 
to account charges, but only to 
balancing charges once the 

expenditure had been incurred. 
At the end of June, the High 
Court gave judgment in another 
appeal concerning s20B, but this 
time relating to recovering the 
costs of major works in arrears 
rather than in advance. In Brent 
Borough Council v Shulem B 
Association Ltd [2011] the High 
Court decided that a freeholder’s 
lett er, which notifi ed tenants of 
the estimated, rather than the 
actual, cost of major works, did 
not constitute a valid demand or 
a relevant notifi cation for the 
purposes of s20B.

Facts

Brent Council owned fi ve blocks 
of residential fl ats in Willesden. 
The appellant, Shulem B Association 
Limited, was a company that 
leased 15 fl ats within these blocks. 
Under the terms of its leases it 
was required to pay a due 
proportion of the various expenses 
incurred in respect of the fl ats. 
The key clause that came under 
some scrutiny in the appeal was 
Clause 2(6). This clause provided 
as follows:

At all times during the said term 

to pay and contribute a rateable 

or due proportion of the expenses 

of making, repairing, maintaining 

rebuilding and cleansing and lighting 

the exterior of the fl at and the 

building of which it forms part... 

such proportion in the case of 

difference to be settled by the 

Surveyor for the time being of the 

Lessor whose decision shall be fi nal 

and to be paid to the Lessor on demand. 

Natasha Rees is a 
partner at Forsters

‘If a landlord falls foul 
of the limitation period 
they will be prevented 
from recovering any sums 
incurred outside the time 
limit, notwithstanding 
that such expenditure was 
reasonably incurred and 
the tenants have benefi tted 
from it.’
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The local authority decided 
that extensive works were 
required to the blocks, which 
would involve costs being incurred 
in relation to ‘qualifying works’ 
within s20 of the 1985 Act and also 
relevant costs that were potentially 
within s20B.

In March 2004, Brent Council 
served their tenants with a 
section 20 notice of intended major 
works together with details of the 
proportion of the estimated cost 
of the works each tenant was liable 
for. The works were completed by 
March 2005 at a total cost of some 
£640,000. In February 2006 Brent 
Council sent out a lett er together 
with an invoice for major works 
carried out between 2003 and 2004. 
It was this lett er that was at the 
heart of the dispute. The lett er 
and invoice were based on the 
estimated costs that were set out in 
the original March 2004 section 20 
notice. The sums set out in the original 
section 20 notice were the sums 
demanded in the invoice. The wording 
of the lett er was as follows:

This is the invoice for the major 

works carried out to your 

property during the fi nancial 

year 200 (sic). The estimated 

costs for these works were sent 

to you on 12 March 2004, as 

required under Section 20 

of the Landlord and Tenant 

Act 1985. 

The actual costs have not been 

calculated as yet therefore this 

invoice is based on estimated 

costs that you were sent with 

the Section 20 Notice. When we 

receive the actual costs, a further 

invoice will be sent to you detailing 

these and the adjustment required 

as the actual costs may vary from 

the estimated costs. If the actual 

costs are less than the estimated 

costs then we will refund the 

difference to each leaseholder. The 

estimated costs and the details of 

works are shown below. Payment 

or proposal for payment is required 

within 28 working days of the date 

of this invoice. Methods of payment 

are enclosed.

It was not until December 2006 
that an invoice based on the actual 

Clause 2(6) entitled the landlord to charge the 
tenant with a proportion of its expenses. The judge 

felt that the word ‘expenses’ referred to money that 
the landlord had spent and that it did not include 

anticipated future expenditure.
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costs was served on the tenants. 
Shulem B refused to pay the 
sums demanded on the grounds 
that they had been incurred 
more than 18 months before 
December 2006. 

County court proceedings

Brent Council issued proceedings 
to recover the service charges and, 
in response, Shulem B applied for 
the proceedings to be struck out on 
the basis that the local authority 
was barred from recovering the 

sums due by virtue of s20B(2). 
The local authority therefore 
tried to rely on the lett er and 
invoice it had sent out in 
February 2006 seeking payment 
of the likely costs as being the 
necessary demand or notifi cation 
served within 18 months of the 
costs being incurred. At fi rst 
instance, HHJ Cowell refused to 
strike out the local authority’s 
claim on the basis that the lett er 
of 26 February was a relevant 

notifi cation for the purposes 
of s20B(2). Shulem B appealed 
and the appeal was heard by 
HHJ Morgan in the High Court.

On appeal

The fi rst issue that the judge 
considered was whether the 
lett er of 23 February 2006 was a 
valid demand for the purposes 
of clause 2(6). Clause 2(6) entitled 
the landlord to charge the tenant 
with a proportion of its expenses. 
The judge felt that the word 

‘expenses’ referred to money 
that the landlord had spent and 
that it did not include anticipated 
future expenditure. In view of this, 
he stated that the February 2006 
lett er and invoice was not a valid 
demand under the leases because 
clause 2(6) required the landlord 
to demand a proportion of ‘actual’ 
expenditure that had been incurred, 
and the lett er was unclear as to 
whether the works had been 
carried out. He referred specifi cally 

to the fact that the fi gures used in 
the February lett er and invoice were 
exactly the same as the fi gures used 
in the section 20 notice. 

The second issue that he 
considered was whether the 
February 2006 lett er was a 
demand for payment of service 
charge for the purposes of s20B(1). 
He held that since the February 2006 
lett er was not a valid demand under 
the terms of the lease it was not a 
demand for payment of service 
charge under s20B(1). 

Finally, he considered whether 
the February 2006 lett er was a 
writt en notifi cation for the purposes 
of s20B(2). He held that the 
February 2006 lett er was not a 
notifi cation within s20B of a 
future charge based on costs that 
had been ‘incurred’ because the 
lett er made it clear that the sum 
claimed was estimated and not 
based on actual costs. As a result, 
because the leases did not provide 
for advance payments, and the 
landlord had failed to serve any 
valid demand or notifi cation based 
on the ‘actual’ cost incurred, the 
landlord was unable to recover 
any of the cost. A very substantial 
penalty for what was a purely 
technical fault. 

Conclusion

This case highlights how 
important it is to ensure that 
service charges are demanded 
in accordance with the terms of 
the lease, or notifi ed within 
18 months of the costs being 
incurred. If costs have been 
incurred on major works, but 
a fi nal fi gure has not been 
ascertained, then, in order to protect 
its position under s20B, a landlord 
must ensure that its demand is 
based on the actual costs as far as 
they are able to then calculate them. 
It will not matt er if the actual costs 
are overstated as the judge made 
clear that it is open to landlords to 
correct the fi gures later. ■

Because the leases did not provide for advance 
payments, and the landlord had failed to serve any 
valid demand or notifi cation based on the ‘actual’ 
cost incurred, the landlord was unable to recover any 
of the cost. A very substantial penalty for what was a 
purely technical fault.

Brent Borough Council v 
Shulem B Association Ltd 
[2011] EWHC 1663 (Ch)
Gilje & ors v Charlegrove 
Securities Ltd & anor 
[2003] All ER(D)162

  Limitation of service charges: time limit on making demands

(1) If any relevant costs taken into account in determining the amount of any service 
charge were incurred more than 18 months before a demand for payment of the 
service charge is served on the tenant, then (subject to subsection (2)), the tenant 
shall not be liable to pay so much of the service charge as refl ects the costs so 
incurred. 

(2) Subsection (1) shall not apply if, within the period of 18 months beginning with the 
date when the relevant costs in question were incurred, the tenants were notifi ed 
in writing that those costs had been incurred and that he would subsequently be 
required under the terms of his lease to contribute to them by the payment of a 
service charge. 

 Section 20B of the Landlord 
and Tenant Act 1985

PLJ274 p02-04 Rees.indd   4PLJ274 p02-04 Rees.indd   4 19/08/2011   17:27:0319/08/2011   17:27:03



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


