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N
eil Armstrong famously  said, "One small 

step for [a] man, one giant leap for mankind"; 

a phrase which could aptly be repeated on 

26th June 2013 when the US Supreme Court ruled 

in the case of United States v Windsor that section 3 

of the Federal Defense of Marriage Act ("DOMA") 

was unconstitutional.

Prior to the judgment, US connected same-sex couples 

could not benefit from the Federal tax exemptions 

available to married heterosexual couples, even if they 

were legally married under US state or international 

law, because DOMA prevented the exemptions from 

applying to same-sex couples.  

Following the judgment, the Internal Revenue 

Service issued Revenue Ruling 2013-17 (the "Ruling") 

which held that same-sex couples who were lawfully 

married in any jurisdiction will be treated as married 

for the purposes of administering all Federal laws, and 

so they will now benefit from US marital exemptions 

for Federal estate and gift tax and they will be able 

to file joint income tax returns.

However, the Ruling is not a panacea.  First, it does 

not apply to same-sex couples in civil partnerships.  

Given that the UK only gave Royal Assent to the 

Marriage (Same Sex Couples) Act on 17th July 2013 

(and given that this Act will not be fully brought into 

force until some time in 2014), any US/UK same-sex 

couples who already have a civil partnership will 

not be able to benefit from the Ruling unless they 

take steps to marry either in a US state, or a foreign 

jurisdiction, which recognizes marriage for same-sex 

couples.  Second, estate plans for same-sex couples 

with one non-US citizen spouse will still need to be 

considered carefully because the full marital deduction 

from Federal estate tax is only available to a non-US 

citizen spouse if the US citizen spouse leaves their 

assets in a "qualified domestic trust", or "QDOT".  In 

addition, wealthy couples may also need to consider 

how to best utilise the annual gift exclusion for gifts 

to a non-US citizen spouse (currently US $143,000). 

So as we can see, the US government has made a 

giant leap forward in its treatment of married same-

sex couples; they are now in the same position as 

heterosexual couples for US Federal tax purposes.  

However, where there is a non-US citizen spouse it 

remains fundamentally important to ensure that asset 

holding structures and estate planning documents are 

structured correctly to take account of rules in both 

the US and the UK and to minimize the potential for 

double taxation in the same generation. n
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Personal asset protection, post Lehman

I
n the five years since the collapse of Lehman 

Brothers, executives have faced increased risks 

from uncertain economic conditions and increased 

personal accountability for their actions. Effective 

personal asset protection is more important than ever. 

Continuing economic instability has elevated 

management liability risks for executives on several 

levels. The recession has put more stress on businesses 

and, when investors lose money, they are much more 

likely to bring claims against executives. Equally, 

economic pressure on governments has provided an 

added incentive for regulators to investigate activity 

to which fines and penalties may apply. Furthermore, 

while most executives rely on indemnity from their 

institutions as the first line of defence against personal 

liability, those indemnities will not be available if that 

the institution becomes insolvent. 

At the same time, law makers and regulators globally 

have been calling for individuals to be held personally 

responsible for the repercussions of business decisions. 

The UK Financial Conduct Authority’s agenda for 

credible deterrence includes pursuing more cases 

against individuals and holding members of senior 

management accountable. Similarly, the US Securities 

and Exchange Commission has announced that it 

will be seeking admissions of wrongdoing from more 

individuals as a condition of entering into settlements. 

As personal risks to executives increase, so does the 

importance of negotiating effective directors and officers 

liability (D&O) cover. D&O insurance is an essential 

mechanism for transferring and mitigating these personal 

risks, but there are traps for the unwary. The terms 

and conditions available under different D&O policies 

can vary significantly. To purchase appropriate cover 

both for the company and its executives firms need 

to get to grips with the options available. Navigating 

these choices will be much easier with the assistance 

of a sophisticated broker and possibly a legal advisor. 

Price is of course an important factor in purchasing 

D&O insurance. However, price should be carefully 

weighed against cover and quality of insurer service. If 

a company purchases insurance that does not respond 

to its executives’ needs, any premium savings will 

prove to be false economy. The extensive amount of 

D&O insurance capacity available from the insurance 

market, particularly in the UK, means that insurers often 

have to compete for business. Firms should leverage 

this situation to their advantage by negotiating for 

better coverage terms as well as lower premiums. n
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