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This is the first of a regular column focusing
on family dispute resolution (DR). In this
article, we look at the challenges and
opportunities presently facing family DR
practitioners.

Despite judicial encouragement for litigants
to engage in DR and the inevitable delay,
uncertainty and stress associated with court
proceedings, there is no apparent slowing of
the number of family court cases. The
number of new financial remedy and private
law cases increased by 13% and 11%
respectively in the first quarter of 2017,
compared with the same period in 2016.
With the cuts to the justice budget and legal
aid, many people are sidestepping legal
advice altogether. Yet whilst the current state
of the family justice system in England and
Wales presents challenges for DR
practitioners, it also presents opportunities.
The question is – how can those
opportunities be harnessed to achieve better
outcomes for families?

The current state of the family court

Engaging in litigation can be a lottery that
invariably comes with an expensive price
tag. Certainly, the government does not view
court as the right forum to resolve family
disputes; prospective litigants are required to
consult a mediator before issuing an
application and cuts to government funding
and legal aid have left the court system
crumbling. Cafcass is stretched and
under-resourced as never before.

Although the specialist judiciary provide
more predictable outcomes, uncertainties
and stresses remain and can cause litigants
considerable anxiety. Further, who can give

a litigant, concerned about their privacy and
the possible intrusion of the press into their
family life, any reassurance about their
privacy being maintained in view of the
divergence of judicial views as to the nature
and extent of public scrutiny, through the
press, which is appropriate in the family
courts?

The rise of litigants in person

With the withdrawal of legal aid for most
family law issues, there has been a huge
increase in the number of litigants in person.
The available statistics show that the
proportion of litigants appearing before the
civil and family courts in England and Wales
without legal representation has increased
considerably since April 2013 when LASPO
took effect. Since then, the National Audit
Office has reported a 30% increase across
all family court cases in which neither party
has had legal representation. There are
fewer people seeking advice from lawyers on
divorce, often because they cannot afford
legal representation (or even advice). The
growth in available online resources may
also be a factor in the rising number of
litigants in person; many people may eschew
legal advice if they feel that answers to their
situation are available online and that a
professional is not adding sufficient value to
justify the cost of the advice.

What is apparent is that the increase in the
number of people forced or choosing to
represent themselves in court in family cases
increases the time taken to resolve disputes
at court and clogs the system still further.

What’s the alternative?

There is no shortage of families in need of
therapeutic and legal support when a
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relationship or marriage breaks down; the
UK has the highest rate of family instability
among the developed world. The nature of
family life is also changing, with a
significant increase in cohabiting and
step-families, as two examples, with all the
challenges and legal complexity that that
can bring.

With such a demand among families for
support, but a court system barely fit for
purpose, people are looking for quicker and
cheaper alternatives. In turn, the legal
profession and DR practitioners need to
adapt, particularly given the increased use of
technology and available web-based
information and services for families. We
need to ensure that those facing family
breakdown are offered suitable alternatives
to court that appeal to them, are timely,
appropriately priced and allow them to meet
their needs and to shape their own
outcomes.

Non-court based outcomes for
families

One way in which the family justice
community has responded to the rapid
changes in the landscape in the past 4–5
years is through developing what has been
labelled ‘privatised justice’. There is a clear
advantage to people resolving matters
between themselves, in a private sphere. The
privatisation of justice is a trend that is set
to continue, be it in the form of private
financial dispute resolutions (FDRs) or
arbitrations which offer a faster and
invariably more cost-effective means of
families reaching settlement than protracted
court proceedings.

Private FDRs, in which the parties agree to
divert from the court system to have an
FDR conducted by a retired judge, or a
barrister or solicitor, have become hugely
popular (and, increasingly, a
judicially-welcomed means of lessening the
burden on the court list). Although,
anecdotally, they seem mainly to have
gained traction in London, it is to be hoped
that the practice spreads around the country.
Although many clients express concern
about the cost of paying for their tribunal,

in reality the saving of time/heightened
likelihood of settlement that private FDR
can bring often more than outweighs the
additional cost. What is more, following
such a move in Scotland last November, it
seems ever more likely that our courts may
move to a ‘pay as you go’ system whereby
court users pay for judicial and court time if
they cannot reach agreement early in the
process.

For those cases which are not capable of
resolution, the uptake of arbitration
(including, most recently, in children
matters) has been slow but is on the rise. It
seems some solicitors are unsure what
benefits arbitration can offer; there is
(misplaced) concern that it is only
appropriate in big money cases; and many
are fearful of taking responsibility for
choosing the tribunal on their client’s behalf,
lest the result should not go the way they
hope. Experienced DR practitioners believe,
however, that arbitration is appropriate for
almost all cases; and recognise its value as a
standalone model or as a logical next step
after mediation or a collaborative case, to
settle any unresolved issues.

One of many advantages of arbitration is
the speed with which binding decisions can
be made and its flexibility. It is ideally suited
to address discrete issues that cannot
otherwise be resolved in those processes.
Arbitrating one small area of dispute can
work well, and enable a partially negotiated
agreement to then be concluded without the
whole case needing to be referred to court.

The mediation and collaborative models
offer unique opportunities for bespoke and
tailored third-party involvement (in the form
of professional experts, social workers etc)
to have input into a case, as necessary,
thereby equipping families to arrive at an
outcome that suits their family. Not only
does a process in which separating couples
determine their own fate keep cases out of
court, it is also effective. An agreement is
more likely to be adhered to over the long
term if a couple has crafted it themselves,
rather than having it imposed upon them.

This is an advantage of whatever DR
process is adopted, be it mediation,
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collaboration or arbitration, or some form
of hybrid between these processes. They
offer separating couples the opportunity to
shape their own destiny, and determine their
arrangements, rather than spending
significant sums on a court process with an
uncertain outcome being imposed by a
judge. The time has come for the different
DR processes to flow more seamlessly, and
to be less distinct from one another. This
could reduce clients’ confusion and concern
that if one process breaks down, the costs
are wasted and they have to start a fresh.

The challenges and opportunities
facing DR practitioners

Despite the obvious advantages to families
of reaching agreement outside of the court
process, and a number of different models
available to them, the increase in court
applications reveals how much more there is
to do to articulate to couples and families in
transition the many advantages of resolving
their disputes through an out-of-court
process.

A joined-up approach to this task is
required; partly it is a question of educating
lawyers and communicating to people the
advantages of doing things differently; partly
there could be a greater role to play in the
judiciary promoting DR practices, and in
DR practitioners educating the judiciary in
the different types of DR and services to
signpost to locally.

Mediation has had something of a head
start, given that it has been engrained in the
culture of English family law for many
years. In more recent years, the government’
s focus has been very much on the
promotion of mediation as the gold
standard for separating couples, albeit with
a more recent acceptance that providing
public funding for mediation without access
to legal advice is not likely to be the
solution.

Arguably, there is a need for the role of the
mediator to adapt and expand. One obvious
example of this is on the thorny topic of
mediators drafting consent orders. That is a
subject upon which the Family Mediation

Council has recently consulted and the
Solicitors Regulation Authority put out
guidance 2 years ago for solicitor mediators
drafting consent orders. On the ground,
clients are asking for it and mediators are
beginning to adapt their practice.

If there is a desire amongst clients to avoid
lawyers, and possibly two lawyers, should it
be possible for clients to instruct one lawyer
and for that one lawyer to provide advice to
both parties? There is, of course, a risk that
hybrid options that are unregulated (for
instance, non-legally trained mediators being
asked to draft consent orders) may not
provide a safe framework for clients. It is
imperative, whatever services that DR
practitioners offer to their clients, that
standards are maintained and that a range
of regulated processes are available for
clients which offer them a genuine and
effective alternative to court.

Turning to collaborative practice, although
the collaborative model works well in many
jurisdictions, its uptake in England and
Wales has slightly plateaued in recent years.
Many say that this is because potential
clients don’t know about the process. But
the reality is that those who want to do
collaborative work, are doing collaborative
work and publicising the model widely. The
lack of take-up in other areas may be due to
fears amongst practitioners (and clients) that
the case will need to be transferred to a
competitor if the process breaks down. As a
result (usually) the professionals involved
are not having their clients sign up to a
participation agreement with a
disqualification clause, the bedrock of the
process; and in turn commitment to an
agreed outcome is half-hearted. There is also
a perception that the collaborative model is
a costly one. Certainly, costs may be
front-loaded, but the overall costs must be
compared to the cost of litigating a case to
its conclusion (which can, in comparison, be
far higher). There are calls for the pod
referral system to adapt in order to stay
relevant and effective.

On private FDRs and arbitration, whilst it is
clear that those processes have wholesale
support from the judiciary, work is needed
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on (a) solicitor familiarisation, especially
with how they may delegate responsibility
for the choice of arbitrator and the spread
of private FDRs around the country; and (b)
how cases may transition smoothly from
mediation or collaboration to arbitration (in
the authors’ experience, most focus at the
moment is on arbitrators/private FDR
providers focusing on solicitors for referrals,
not DR practitioners). As DR practitioners
assume an ever greater role in the process,
they need to be attuned to where clients
may be signposted if a mediation or
collaboration breaks down. The role that
can/should be played by a collaborative
lawyer in an arbitration also needs further
thought.

We also need to look again at how we order
our DR communities. Given policy makers’
and the judiciary’s desire for families to
resolve their disputes outside of court, and
the increasing weight given to agreements
that couples reach themselves (eg pre-nuptial
agreements), a trend is emerging for
cross-disciplinary ‘pods’ which embrace all

professionals who work with separating
couples and mediators, collaborative
practitioners and arbitrators such pods may
begin to focus on discrete areas of law, such
as leave to remove cases, or issues that arise
when cohabiting couples end their
relationship. Such developments can only
enrich our practice and align the various
processes more closely, all of which is of
benefit to clients.

The way forward

There is much to do and to reflect upon.
Ultimately, the challenge for the next
generation of DR practitioners is to work
out how to resolve disputes in a way that
best serves separating families – creatively,
cost-efficiently and ensuring a seamless
transition from one process to another
where needed. The challenges that DR
practitioners face are certainly not unique to
England and Wales and we should also look
to other jurisdictions for answers to some of
these questions, whilst also looking at how
they have tapped into resulting
opportunities.
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