
Forsters LLP   31 Hill Street London W1J 5LS   DX: 82988 Mayfair  T: +44(0)20 7863 8333   F: +44(0)20 7863 8444

W W W . F O R S T E R S . C O . U K

E N G L A N D  A N D  W A L E S

Private Companies - 
Directors’ General Duties

BRIEFING

The Chartered 
Governance Institute 
has recently published 
practical guidance for 
directors about their 
general duties under 
the Companies Act 
2006 (Act). Although 
principally intended 
for listed public 
companies, much of 
the guidance can also 
be applied to private 
companies. Here we 
set out a summary 
of the practical 
guidance as it relates 
to directors of private 
companies.
It is crucial for all directors 
(including de facto and shadow 
directors) of English companies to 
understand their statutory duties, 
set out in sections 171 to 177 of 
the Act. Stricter duties may be 
included in a company’s articles of 
association and so directors must 
also keep abreast of the company’s 
constitutional documents.

Ideally, directors should take 
advice before being appointed 
and regularly remind themselves 
of their duties during any 
appointment. 
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Remember that:

• A director does not owe his 
duties directly to a company’s 
shareholders but to the 
company for the benefit of its 
members as a whole.

• Some duties may continue to 
apply even where a director’s 
appointment has ended (for 
example, duty to avoid conflicts 
of interest and duty not to 
accept benefits from third 
parties).

BREACH CAN HAVE 
SERIOUS 
CONSEQUENCES

• The company or a member on 
behalf of the company could 
bring a civil action against you. 
This could result in damages 
being awarded to the company, 
your having to account for any 
profits and your removal from 
office and disqualification as a 
director. 

• Criminal liability may apply.

• Other statutory and regulatory 
liabilities may apply.

• Both you and the company 
could suffer reputational 
damage.

“THEY ARE VERY 
PROACTIVE AND COME UP 
WITH SOLUTIONS RATHER 
THAN JUST PROBLEMS”
Chambers UK
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DIRECTORS’ GENERAL DUTIES

PRACTICAL STEPS FOR 
DIRECTORS

• Ensure that you understand 
your statutory duties as a 
director and the company’s 
articles of association.

• Ensure that newly-appointed 
directors understand their 
duties before their appointment.

• If in any doubt, exercise caution 
and take advice, for example, 
from the company secretary or 
your legal advisor.

• Ensure that you raise any 
matter which may be a potential 
issue or you are concerned 
about.

• Remember that conflicts and 
interests can arise indirectly, i.e. 
through a connected person, as 
well as directly.

• Make informed, reasoned and 
company-focussed decisions 
and take steps to ensure that 
this flows into all decision-
making processes in the 
company.

• Put in place appropriate policies 
and recording systems which 
apply company-wide and ensure 
that staff are engaged and 
understand their importance.

Section 172 – duty to promote 
success of the company

In complying with this duty, 
directors will need to consider the 
company’s purpose - in most cases, 
a company will have a commercial 
focus, but a charity for example, will 
not. 

A non-exhaustive list of factors to 
which directors should have regard 
in fulfilling this duty is set out in the 
Act. This includes considering a 
decision’s likely long-term 
consequences, fairness between 
the company’s members and taking 
into account the company’s 
employees, business relationships, 
community and environmental 
impact and reputation. 

Directors should:

• Consider, in the event of conflict 
between two or more factors, 
all the available information 
and focus on the option which 
will contribute most to the 
company’s overall success. 
Decision-making is not a clear-
cut process and there may be 
no right or wrong answer.

• Avoid a balancing act between 
the company’s interests and 
other stakeholders’ interests, 
although the position of 
stakeholders, such as 
employees, suppliers and 
customers, should not be 
ignored.

• Act from the top down; the 
factors listed should apply at all 
levels of decision-making within 
the company, not just at board 
level.

• Refer to the factors listed and 
any other relevant factors in 
board papers. This may require 
training for those staff involved 
with preparing these documents 
and a pre-circulation review 
system to ensure that all 
relevant factors have been 
included.

GENERAL DUTIES AND 
PRACTICAL GUIDANCE

Section 171 – duty to act within 
powers

A director should only exercise their 
powers for a proper purpose and 
in accordance with the terms for 
which those powers were granted. 
What is deemed a “proper purpose” 
will depend on the particular 
circumstances. 

Directors should:

• Ensure that board meetings are 
conducted in accordance with 
the company’s constitution and 
any agreed formal procedures. 

• Distinguish between board 
meetings, committee meetings 
and other meetings involving 
any directors.

• Consider implementing a 
schedule of matters which are 
solely reserved for the board. 

“THE QUALITY OF THE 
ADVICE IS SUPERB; IT 
BALANCES THE PERSONAL 
TOUCH OF A SMALL TEAM 
WITH THE SKILLS OF A 
LARGE FIRM”
Chambers UK
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DIRECTORS’ GENERAL DUTIES

Section 173 – duty to exercise 
independent judgment

Directors should:

• Not allow their personal 
interests to taint their judgment 
or blindly promote a collective 
line (whether in accordance 
with other executives or a 
major shareholder); a director’s 
final decision should be their 
own although reasonable 
reliance on professional 
advice or consultation with 
family members to the extent 
that the director is a family 
representative are acceptable.

• Take responsibility even where 
they have delegated the matter 
or part of it.

Provided that any action of a 
subsidiary company is in the 
interests of that subsidiary, its 
board can also consider the 
interests of the holding company 
if necessary. However, directors 
should remember that tension 
between a parent and a subsidiary 
should arise where the action 
benefits one but not the other. 
(Notwithstanding the above, a 
director may act in accordance with 
an agreement that the company 
has entered into which fetters the 
exercise of their discretion in the 
future on certain matters.)

Section 174 – duty to exercise 
reasonable care, skill and 
diligence

Generally, a director must exercise 
their duties with reasonable care, 
skill and diligence but if they have 
specific expertise or skills, this 
standard will be raised accordingly. 
For example, a director who is 
a qualified accountant will be 
expected to meet a higher standard 
in relation to their review of the 
company’s accounts than a director 
with no such qualification or 
experience.

Section 175 – duty to avoid 
conflicts of interest

Directors should:

• Ensure that any conflict of 
interest at board level is (subject 
to the company’s articles of 
association) authorised by 
the non-conflicted directors 
before the conflicted action 
commences.

• Ensure the absence of any 
conflicted director when the 
matter is being considered.

• Consider multiple directorships 
on a case-by-case basis; they 
will not automatically result in a 
conflict.

• Consider and decide, at board 
level, how to manage conflicts, 
for example, a record and review 
system.

• Authorise any conflicts of 
interest in relation to new 
directors prior to their 
appointment.

“CONSIDERED TO BE 
A LEADER FOR MID-
MARKET DEALS ... IT 
ALSO PROVIDES CLIENTS 
WITH AN EXEMPLARY 
SERVICE ON BIG TICKET 
TRANSACTIONS”
Chambers UK
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DIRECTORS’ GENERAL DUTIES

Section 176 - duty not to accept 

benefits from third parties

If the receipt of a benefit could 
result in a conflict of interest, 
member authorisation will be 
required. The term “benefit” is not 
defined and so the board should 
consider the context – what is the 
value of the benefit, at what level 
and in what circumstances is it 
given and do any expectations arise 
as a result? For example, corporate 
hospitality offered to a director by 
a party currently negotiating the 
terms of a deal with that director 
would not be acceptable. 

Directors should:

• Put in place relevant and 
appropriate policies to deal 
with benefits from third parties 
which apply company-wide 
and are regularly reviewed and 
updated. 

• Regularly publicise the policies 
throughout the workplace 
so that all members of 
the workforce (including 
contractors) are aware of, and 
understand, them. 

• Consider maintaining a register 
of benefits offered and received.

Section 177 - duty to declare 
interest in proposed transaction/

arrangement

Member approval of the proposed 
transaction/arrangement may be 
required pursuant to the company’s 
articles of association. 

Directors should:

• Declare any interest before 
the company enters into 
the relevant transaction/
arrangement.

• Ensure the absence of any 
interested director when the 
matter is being considered by 
the board.

Section 182 - declaration of 
interest in existing transaction/

arrangement

There is no need for a director 
who is interested in an existing 
transaction/arrangement to 
declare that interest if the rest 
of the board were already aware, 
or ought reasonably to have 
known about, the transaction/
arrangement.

Disclaimer

This note reflects our opinion and views as of 4 November 2020 and is a general summary of the legal position in England 
and Wales. It does not constitute legal advice.
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