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Private client analysis: James Brockhurst, senior associate, and Raffaella Maisto, associate, 
both of Forsters LLP, consider the recent consultation on capital gains tax (CGT) payment 
requirements relating to disposals of UK residential property. 
 
Original news 

Consultation on CGT payment window for residential property gains, LNB News 12/04/2018 109 

HMRC is consulting until 6 June 2018 on the introduction of a new requirement to make a payment 
on account of CGT due on disposals of residential property within 30 days of completion. Originally 
announced in 2015, the government confirmed at Autumn Budget 2017 the start date for the new 
requirement would be April 2020. The payment-on-account system for disposals by non-residents 
will be extended to require payment within 30 days irrespective of whether the non-resident person 
makes self-assessment returns or pays annual tax on enveloped dwellings (ATED) charges. 
 
What is the background to this consultation? 

Presently there are two systems of CGT reporting for disposals on UK residential property. UK 
resident taxpayers are broadly required to report disposals in their self-assessment tax return. Non-
residents, in contrast, are required to report disposals, and potentially pay tax, within 30 days of 
disposal by filing a specific non-resident CGT (NRCGT) return. The government propose to 
consolidate the regimes into a single reporting system.  

The changes were first mooted in the Autumn Statement 2015, when George Osborne was still at 
the Treasury, but it has taken some time for the government to reach consultation stage. 

The NRCGT regime has drawn criticism for two reasons. First, it is perceived as unreasonable. 
Second, it is discriminatory as it places non-residents at a disadvantage, as they have to report and 
pay tax on gains within 30 days of disposal, whereas UK residents can defer payment of the same 
tax by up to 21 months. 

Thus there are two issues. Rather than address the unreasonableness point, the government have 
opted to extend the 30-day payment rule to everyone. That at least addresses the discrimination 
point. 

I also suspect that political forces may be at play. The Treasury will always favour an early payment 
of tax, and that is what the rules achieve. The government also suggested it is better to extract CGT 
from taxpayers immediately after completion, before they have a chance to spend the sale proceeds. 
 
Do the proposals achieve the government's aim? 

Generally, I think they do. They put the following taxpayers on the same footing: 
 

•  UK residents disposing of UK property 
•  UK residents disposing of foreign property 
•  non-residents disposing of UK property, whether individuals or within the ATED or 

NRCGT regimes 
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All the above will be treated in the same way from April 2020 when disposing of residential property. 
They will be required to make a payment on account within 30 days of completion which, where 
relevant, will be set against self-assessment tax. 
 
Do you foresee any issues with the proposals? 

It is yet a further change for non-residents. Now, rather than just submitting an NRCGT return with a 
tax payment, they must make a ‘payment on account’. It is not yet clear whether that will require 
them to join the self-assessment system, but it is likely to increase the administrative burden either 
way. The problem is how to effectively communicate these changes to the wider world—the 
government has done a poor job at communicating ATED and NRCGT. 

Another issue is that UK companies disposing of UK residential property are not brought within the 
new regime, so there is still inconsistency between taxpayers.  
 
Have any lessons been learned from the recent NRCGT non-filing/late payment cases? 

The proposed payment on account regime has two significant differences compared to the NRCGT 
regime. 

Firstly, the deadline is more realistic. The 30-day timeframe starts from the date of conveyance (ie 
completion) rather than exchange of contracts. This is in contrast with the NRCGT regime where the 
timeframe is calculated from the 'date of disposal', which, according to section 28 of the Taxation of 
Chargeable Gains Act (TCGA) 1992, means ‘the time the contract is made (and not, if different, the 
time at which the asset is conveyed or transferred)’. 

Secondly, no payment on account will be required, and therefore no return will be needed, where 
there is no gain, be it because the disposal is fully covered by private residence relief (PPR) relief, or 
the disposal is either for no gain or a loss. This is in contrast with the requirement to submit a 
NRCGT return regardless of whether a gain is made.  

These changes suggest that the government has learned a lesson from NRCGT non-filing and late 
payment cases, which raised awareness on the flaws of the current NRCGT regime, as confirmed by 
the figures presented in Welland v HMRC [2017] UKFTT 870 (TC). Here the claimant made a 
freedom of information request, which showed that, as of January 2017, a third of the NRCGT 
returns submitted were filed late and that the tax collected amounted to approximately £7.5m and the 
penalties charged to approximately £3.5m.  
 
How would the proposals align the respective positions for resident and non-resident 
taxpayers disposing of UK residential property in the future? 

The payment on account regime will also apply to non-resident individuals disposing of UK 
residential property. Under the current regime, non-residents are not required to make a payment on 
account if they are within the self-assessment regime or pay ATED charges. From 2020, these two 
exceptions will be disregarded and a payment on account will always be required. 

Whilst this aligns the position of resident and non-resident taxpayers disposing of UK residential 
property, some discrepancies still remain, such as the basis on which the 30 days are calculated and 
the requirement as to when a return is actually needed. 
 
Who is most likely to be affected by the proposals (given that they should not impact on 
individuals disposing of main residences with the benefit of PPR)? 

The individuals who will mainly be affected by the new regime will be those disposing of their second 
home, property that does not fully qualify for PPR relief, or rental property.  
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Interestingly, disposals of properties situated abroad will also need to be reported and as such, 
individuals with international connections will have a higher likelihood of being affected. 

However, no payment on account will be required where the disposal is taxed in the foreign country 
and double tax relief is available against the UK CGT. 

It is worth noting that, under the OECD Model Convention, it is normal to give the right to tax capital 
gains on immovable property to the State in which the property is situated. 

This does not mean, however, that one can presume that no UK CGT will be payable, as the 
taxation of capital gains varies considerably from country to country and a credit is not necessarily 
always available. 

The new regime will not apply where the taxpayer is disposing of foreign property and is not 
domiciled in the UK and claims the remittance basis.  

Interviewed by Alex Heshmaty. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor. 
 


