Private Client Bulletin

Avoiding a CATastrophe
As a result of the close geographical and historical ties between Ireland and the UK and
the large number of Irish people living and investing in the UK, it is quite common for the
UK tax and trust adviser to come across Irish issues.
Two Different Tax Systems
High levels of cross-border taxation arise where two
jurisdictions tax an inheritance on a different basis
and there is no effective provision for double taxation
relief. Ireland has a double taxation agreement (‘DTA’)
with the UK covering inheritance taxes - inheritance
tax or ‘IHT’ in the UK and capital acquisitions tax or
‘CAT’ in Ireland. The DTA provides for a credit system
that relieves double taxation, so at first glance it may
appear that there is a low risk of double taxation on
cross-border inheritances.
However, the two systems of taxation take a
fundamentally different approach, as IHT is a capital
transfer tax and CAT is an acquisitions tax. It follows
that the two tax systems do not flow seamlessly
beside each other and there are areas where the
CAT and IHT treatment do not match, which can
result in tax risks that were not anticipated by
the taxpayer, or their advisers. One of the major
dangers in dealing with cross-border matters is that

advisers may be influenced by the approach taken
in their own jurisdiction and may not consider the
tax position across the border until it is too late, so
that opportunities to ensure the availability of treaty
reliefs are missed.

IHT and CAT - The Basics
IHT is based on the domicile of the testator/
deceased and arises on the worldwide assets of a
testator who is domiciled in the UK, and on all UK
assets regardless of domicile.
CAT arises on worldwide assets where the testator
and/or beneficiary is resident in Ireland, and on all
Irish assets regardless of residence. It follows that if
a testator who is domiciled in the UK leaves a legacy
to a beneficiary resident in Ireland, the worldwide
estate may be within the charge to both IHT and CAT.
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Tax rates and thresholds
There is a single tax-free threshold for IHT (known
as the ‘nil rate band’), with provision that any unused
threshold of a spouse can also be used on the
surviving spouse’s death, and the standard rate of
IHT is 40%. The nil rate band threshold is currently
£325,000 so the maximum tax-free amount if a
spouse’s unused nil rate band can also be claimed
is £650,000.
In relation to CAT, each beneficiary is allocated a
threshold depending on their relationship with the
deceased. The current thresholds for 2014 are as
follows:
A

Son/Daughter

€225,000

B

Parent/Brother/Sister/
Niece/Nephew/Grandchild

€30,150

C

Relationship other than
Group A or B

€15,075

The value of the benefit is aggregated with other CAT
taxable gifts and inheritances previously received
by the beneficiary from donors in the same group
since 5 December 1991, and the excess is taxed at
the current rate of 33%. The tax is payable by the
beneficiary who is accountable for the tax.

is liable to tax, in Ireland the liability to tax rests with
the beneficiary of the inherited assets when they
become beneficially “entitled in possession” to such
assets.
Therefore, as the UK and Ireland levy inheritance
taxes on a different basis (and the taxable events
may occur at different times), it is possible for a
person to have both taxes arise on their worldwide
estate without appropriate credit relief.
Don’t leave it too late…
Where such (potentially avoidable) tax implications
are recognised only after the testator’s death, in the
UK, it is possible to enter into a deed of variation to
vary the testator’s Will and redistribute the estate
of the deceased in a more favourable way. If the
deed complies with the conditions of the relief,
the redistribution is treated, for IHT purposes, as a
provision made by the testator in his Will.
However, there is no equivalent relief from CAT. In the
example above therefore, even if a deed of variation
was executed to vary Mr Jones’ Will after his death,
Brian’s inheritance would still be subject to CAT as
any variation would not be recognised in Ireland.

Example
Timing of the taxable event
Article 8 of the DTA provides relief from double
taxation in respect of taxes on estates of deceased
persons and inheritances and gifts where the tax
arises on the same taxable event.
IHT is a donor-based tax which is levied on the value
of an estate at the date of the testator’s death. A
charge is imposed where assets leave the testator’s
estate, so the focus of IHT provisions is the date of
death.
This contrasts with CAT, which is levied by reference
to the valuation date. This is broadly the date on
which a beneficiary becomes entitled to call for their
benefit, or as it is passed to the beneficiary from the
estate. Unlike the position in the UK where the estate

Mr Jones, a widower, is resident and domiciled in the
UK. He has two children, Andrew and Brian. Andrew
is resident in the UK and Brian is resident in Ireland.
Mr Jones’ Will leaves his entire residuary estate
(worth over £10m) on a discretionary trust. Andrew
and Brian are listed among the class of discretionary
beneficiaries with the accompanying letter of wishes
expressing the intention that both children would
benefit equally.
Under UK tax law, IHT is payable on the total value
of the assets in the estate at the date of Mr Jones’
death, including the value of any assets that pass to
a discretionary trust. The UK charge to IHT will be
based on Mr Jones’ domicile. On his death therefore,
his estate will be subject to IHT at 40% over and
above the nil rate band.
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Conversely, the essence of a discretionary trust in
Ireland is that no beneficiary becomes beneficially
entitled in possession to any part of the trust fund
until such time as the trustees appoint property out
of the trust to them. It is only then that a mainstream
CAT liability arises.
Therefore, the discretionary trust structure prevents
the taxable events from coinciding under the UK/
Irish DTA for IHT and CAT purposes. The result is that
Mr Jones’ estate would not benefit from relief for
double taxation and, as an Irish resident, when Brian
receives his inheritance under the discretionary
trust, there will be a further 33% tax charge in Ireland
(on top of the 40% UK charge already applied to the
estate).

Conclusion
With appropriate planning, there are opportunities
to mitigate the inheritance tax and gift tax exposure
of individuals with UK/Irish issues. There are some
clear and fundamental differences between the tax
laws of the two jurisdictions, but advisers should
also bear in mind that some areas where the law
looks similar at first glance may prove to have hidden
pitfalls.

This article offers general guidance only. It reflects the law as at April 2014. The circumstances of each case vary and this article should not be
relied upon in place of specific legal advice.
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