Taxation of UK Resident Non-domiciliaries
This chapter provides an overview of the UK tax treatment of UK resident non-domiciliaries
under the remittance basis of taxation. Despite significant changes to the rules in Finance Act
2008, the UK remains a fiscally attractive jurisdiction for well advised non-domiciled individuals.
Indeed during 2011 the Chancellor announced a simplification of some remittance rules and some
very welcome changes, to be effective from 6 April 2012, that permit resident non-domiciliaries
to remit overseas income to the UK for the purposes of specified categories of business
investment without triggering a taxable remittance.
Overview
UK resident and domiciled individuals are subject to UK income tax and capital gains tax on their
worldwide income and gains and UK inheritance tax on their worldwide assets. By contrast, UK
residents who are not domiciled in the UK are able to enjoy a significantly more favourable tax
treatment as follows:
1.

Access to the "remittance basis of taxation" on foreign income and gains (albeit subject
to the payment of a £30,000/£50,000 tax charge, in the case of long term residents – this
is discussed further below);

2.

Non-application of some of the capital gains tax offshore anti-avoidance legislation; and

3.

Inheritance tax on UK assets only coupled with the possibility of insulating all assets
from inheritance tax even where the non-domiciled individual subsequently becomes
UK domiciled or deemed domiciled.

What is the difference between residence and domicile?
Domicile must not be confused with nationality. In general terms, a person may be said to be
domiciled in the place where he or she has made his or her permanent home. Domicile, in
English law, has a more technical meaning than is the case in most other jurisdictions,
particularly continental jurisdictions where the concept is closer to that of habitual residence. A
person is domiciled in a jurisdiction rather than in a country. Thus, in a federal system, such as
for example Australia, a person is domiciled in a particular state.
A person will be regarded as a resident in the UK if:
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(a)

he stays in the UK for more than 182 days in any tax year. This is the
overriding rule; or

(b)

he visits the UK for an average of 91 days or more per year over a period of 3
or more consecutive tax years. In this case, for short term visitors, residence
status starts usually from the beginning of the fourth tax year. Residence may
begin before that if the person intends to make such visits and actually does
make them.

Unfortunately, the view of HMRC in their booklet HMRC6
(http://www.hmrc.gov.uk/cnr/hmrc6.pdf) is that spending less than 91 days on average over a
three year period in the UK does not of itself guarantee non-resident status. They state that other
factors are also relevant including an individual's connections to the UK such as family, property,
business and social connections. In short, professional advice should be taken in order to
ascertain the UK residence status of an individual.
New statutory residence test
A new comprehensive statutory residence is due to be introduced from 6 April 2013. It lists
various UK "connecting factors" and once an individual has determined how many factors they
have they can determine with certainty how many days they can spend in the UK without
becoming UK resident. This is a very welcome development and it contrasts favourably with the
current uncertain law on UK residence.
What is the remittance basis of taxation?
The remittance basis of taxation is a special tax regime that applies to non-domiciled taxpayers
who make an election in their tax return to be taxed on the remittance basis and pay the
£30,000/£50,000 remittance basis charge, if applicable. Where a non-domiciliary has elected to
be a remittance basis user he is subject to UK taxation on his UK income and gains and on his
foreign income and gains to the extent that they are remitted (i.e. brought in) to the UK. An
individual may decide each year whether or not to make a claim. If an individual decides not to
elect for the remittance basis, by default, he will pay income tax and capital gains tax on an
arising basis in the UK on his worldwide income and gains.
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The £30,000/£50,000 remittance basis charge – What is it and when must it be paid?
This is an annual tax charge for access to the remittance basis of taxation. It is in addition to any
UK tax due on either UK income and gains or overseas income and gains remitted to the UK.
The £30,000 remittance basis charge must be paid by an adult non-domiciliary who has been UK
resident for seven out of the previous nine UK tax years and who wishes to be a remittance basis
user in a given UK tax year. The Government has announced that legislation will be introduced to
raise this charge to £50,000 for tax years beginning on 6 April 2012 where the taxpayer has been
UK resident in twelve out of the previous fourteen UK tax years.
Generally, top rate (50%) taxpayers will need to have overseas income in excess of
£60,000/£100,000 per annum to justify paying the £30,000/£50,000 charge respectively. As the
claim to be a remittance basis user will be made on an annual basis, it will be important to plan
when a non-domiciliary should make the claim and pay the £30,000/£50,000 and when he should
not. In years when the non-domiciled taxpayer has significant foreign income or gains, the claim
should be made but his affairs could be managed to ensure that in some years, foreign income and
gains are limited to avoid the need to pay the charge.
Appendix 1 contains a chart (prepared by HMRC but not yet updated by them to account for the
new £50,000 charge) which sets out whether the taxpayer needs to pay the remittance basis
charge.
The remittance basis charge needs to be paid when the non-domiciliary is filing their UK tax
return (i.e. by 31 January following the end of the tax year for which the return is being made).
At that time the remittance basis user will normally have to make a payment of £45,000 (£30,000
plus £15,000 as a payment on account for the following tax year assuming they are UK resident in
that tax year and nominating income rather than capital gains to pay the charge).
The mechanics of the remittance basis charge require the remittance basis user to nominate a
portion of his income or gains that is deemed to bear the remittance basis charge. The remittance
basis charge then effectively represents income tax, capital gains tax or a combination of the two
(depending on the nature of the nominated funds). If the nominated foreign income or gains on
which the remittance basis charge has been paid is subsequently brought into the UK, the
remittance basis user will not be taxed again on that income. However, should the nominated
foreign income and gains be remitted, ordering rules apply which provide that in any year,
previously unremitted foreign income or gains will be considered to have been remitted before
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any of the nominated foreign income or gains on which the £30,000/£50,000 charge has been
paid. A planning point here may be to keep a separately identifiable portion of income, chosen to
bear the £30,000/£50,000 charge, in a separate account.
As the £30,000/£50,000 charge will be classified as either income tax or capital gains tax, it is
hoped that it should be treated as such for the purposes of any Double Taxation Agreements to
provide relief against any tax which might be levied in the individual’s country of domicile on the
source income.
The remittance of £30,000/£50,000 from foreign income or gains to pay the remittance basis
charge is not itself deemed to be a remittance provided it is paid directly to HMRC. However, if
it is first transferred to a UK bank account and then paid to HMRC, a remittance will have
occurred.
Other consequences of electing for the remittance basis
An individual who makes a claim for the remittance basis to apply in any year will not be entitled
in that year to any personal allowances when computing his income tax liability; nor will he be
entitled to the annual exempt amount for capital gains tax (£10,600 for 2011/12). This does not
apply to individuals whose unremitted foreign income and gains is less than £2,000.
In practice, for those earning taxable income of more than £112,950 this is not an actual downside
because they would have lost their personal allowance due to their level of income anyway.
However, the loss of the annual exempt amount of £10,600 for capital gains tax is a downside of
claiming the remittance basis. In practice however, the tax cost for taxpayers of losing the annual
exemption is only £2,968, which is negligible in most circumstances.
A remittance basis user is liable to tax at up to 50% on the remittance of foreign dividend income.
This compares to the effective rate of 36.1% on UK and non-UK dividend income payable by top
rate non-remittance basis users from 2010/11 onwards.
Meaning of "remitted to the UK"
A remittance will be made if money or other property "is brought to, or received or used in, the
United Kingdom by or for the benefit of a relevant person" or "a service is provided in the United
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Kingdom to or for the benefit of a relevant person"1 and (in either case) the money or the other
property or the consideration for the service is, or is derived from, the overseas income or gains.
In this context, a "relevant person" is:
(a)

the individual taxpayer;

(b)

his/her spouse or civil partner;

(c)

minor children or grandchildren of any of the persons at (a) or (b) above;

(d)

a closely held company in which any of the persons listed at (a) to (c) above or
(e) below is a participator; and

(e)

a trust on which any of the above persons is a beneficiary.

For the purposes of the legislation, a man and woman living together as if they were husband and
wife are treated as spouses and same sex couples living together as if they were civil partners are
treated as such. The definition of "relevant person" is wide enough to cover an indirect payment
to a "relevant person". For example, if a non-domiciliary makes a gift abroad of remittance basis
income to his adult child, the gift itself is not a remittance as the child is an adult and it can
therefore be brought into the UK by the child without a remittance being triggered. However, if
the child uses the money to pay for his minor child’s school fees, that could be regarded as a
remittance by the non-domiciliary as a "relevant person" (a minor grandchild of the nondomiciliary) will have received a benefit in the UK.
To avoid such a situation occurring, a non-domiciliary should not use any remittance basis
income or gains for funding any relevant person (or any trust for someone within that definition)
if there is any likelihood that the funds or assets derived from them could be brought to or used in
the UK at any time.
Temporary non-residence
Non-domiciliaries who have run out of funds capable of remittance to the UK without a tax
liability may think of ceasing to be resident in the UK for a year, on the assumption that in the
year of non-residence they can then remit enough money to keep going for a further period.

1

Section 809L Finance Act 2008
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However, where such a taxpayer has been resident in the UK for four out of the preceding seven
years, and then ceases to be resident for less than five complete tax years, he will be taxed on
remittances made in the years of absence, which arose while he was resident, in the year in which
residence is resumed.
Income which actually arises during the years of non-residence will be capable of remittance in
that (or a subsequent) year without a tax liability. However, capital gains realised in years of nonresidence which are remitted will be taxable in the year of return to the UK unless the taxpayer
has been non-resident for five complete tax years.
Thus if a non-domiciled taxpayer has a period of non-residence from the UK which is less than
five complete tax years the greatest care must be exercised before any remittances are made to the
UK in the years of absence.
Exempt property
The legislation contains a list of exempt assets that will not constitute a remittance even if
purchased abroad with remittance basis income or gains and brought into the UK. These include:
(a)

property such as works of art, a collector’s item or an antique, which is on
public display at an approved establishment (i.e. a museum, gallery or other
institution);

(b)

clothing, footwear, jewellery and watches for personal use;

(c)

assets costing less than £1,000;

(d)

assets brought into the UK for repair and restoration; and

(e)

assets brought into the UK for less than a nine month period.

The legislation provides for a claw-back of this relief where the exempt property is sold or
otherwise converted into money while it is in the UK or otherwise ceases to be exempt property.
For example if a UK resident non-domiciliary used remittance basis income or gains to buy a
Rolex watch abroad, for personal use and brings it into the UK, it is exempt from being regarded
as a remittance. However if he then sells the Rolex while it is in the UK, a remittance of the
remittance basis income and gains used to purchase it occurs at that time.
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Property owned on 11 March 2008
The legislation provides a form of grandfathering relief for property owned by the taxpayer on
11 March 2008, other than money, that was purchased abroad with remittance basis income or
gains. Curiously, the legislation does not specifically provide for a claw-back of this relief where
the property is subsequently sold or converted into money while in the UK.
Non-domiciled shareholders in overseas companies
Gains made by offshore closely held companies will be attributed to non-domiciled shareholders,
if the offshore holding is 10% or more (including the shareholding of his or her associates). Such
a shareholder claiming the remittance basis of taxation will be taxed on the attributed gains to the
offshore company to the extent that they are remitted into the UK. Also the principal private
residence exemption is not available where a property is held through an overseas company. This
means that overseas companies are at best neutral for but sometimes worsen the position for
capital gains tax purposes. However overseas trusts still have capital gains tax benefits and this is
discussed further below.
US citizens
For non-domiciled individuals other than US citizens, the decision to pay the £30,000/£50,000
charge will be a simple economic choice – the question will be whether the global tax bill will be
less if the benefit of the remittance basis of taxation in the UK is retained.
For non-domiciled individuals who are US persons, the question is not so simple. US persons are
taxable on their worldwide income and gains and so avoiding UK tax under the remittance basis
is only beneficial to the extent that the UK effective rate of tax that would have been paid is
higher than the US effective rate on that income. In August 2011, the IRS issued a Revenue
Ruling which confirmed that the remittance basis charge can be allowed as a foreign tax credit for
US taxpayers who elect to be taxed on the remittance basis.
Planning for non-domiciliaries post April 2008
Despite changes introduced by the Finance Act 2008, there are still tax planning opportunities for
non-domiciliaries. These include:
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Bank account planning
In order to achieve the most favourable tax position in the UK for a non-domiciliary, segregation
of funds so that it is clear which particular category of income or gain has been brought into the
UK is absolutely key. It is very important to get this right from the outset. There is no second
chance to do so. Broadly, what a non-domiciliary needs to do is to establish a clean capital
account that consists of capital or income or gains generated prior to becoming UK resident and
several different accounts to hold the different categories of income and capital gains arising after
he becomes resident.
Pre-entry gain crystallisations
For non-domiciled individuals who are coming to the UK and intend to become UK resident, of
paramount concern will be to ensure, so far as possible, that they crystallise any gains before
coming to the UK. The proceeds of such a disposal should be deposited in a pre-entry bank
account, which should not be tainted by post-entry income and gains.
Inheritance tax – situs blocking
So long as an individual remains non-domiciled, inheritance tax on any UK situs assets can be
easily avoided by holding those assets through an offshore holding company. This effectively
converts a UK asset into a non-UK asset since one only looks at the shares of the holding
company and ignores the underlying assets owned by the company itself. However it is essential
to obtain professional advice when embarking on this type of planning especially where the asset
involved is the individual's UK home.
Offshore excluded property trusts
Where the settlor of the trust is a non-domiciled individual, and the trust assets are situated
outside the UK, the trust will be wholly excluded from the scope of inheritance tax even if the
settlor subsequently becomes domiciled or deemed domiciled in the UK.
Furthermore, the trustees of an offshore excluded property trust can realise a gain without it being
imputed to the resident non-domiciled settlor. This provides a good vehicle to defer capital gains,
even on UK assets including UK real property. However care needs to be taken if the funds are
eventually distributed to a resident non-domiciliary not claiming the remittance basis or a UK
domiciled resident, as the additional charge could cause the rate of CGT to increase to 44.8%.
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Income is automatically attributed to the settlor of a settlor interested trust, subject to the
remittance basis of taxation.
Offshore bonds
In certain situations non-domiciliaries may find offshore bonds attractive as they enable them to
roll up investments gross offshore and the non-domiciliary could receive 5% of the original
investment "tax free" as a return of capital which could be remitted to the UK free of tax. It
should be noted that the funds with which the offshore bond are bought must not be offshore
income or gains. If the non-domiciliary investing in the bond holds it until such time as he leaves
the UK and becomes non-UK resident, he should be able to realise the bond free of UK income
tax or capital gains tax provided he remains outside the UK for the requisite period.
Spouse or civil partner
Where both parties to a marriage or civil partnership are non-domiciled it may be possible to
arrange their affairs to ensure that only one of the couple needs to be a remittance basis user and
suffer the £30,000/£50,000 charge.
Exemption for commercial investments in UK businesses – effective from 6 April 2012
At the time of writing the legislation to implement this exemption has not been enacted but draft
legislation was published on 6 December 2011. This is a really welcome development as the UK
Government has finally recognised that the current remittance basis rules discourage UK resident
non-domiciliaries from investing in the UK. The exemption will enable UK resident nondomiciliaries to remit their overseas income to the UK for the purposes of investing in qualifying
UK investments without triggering a taxable remittance. Where the qualifying investment is sold,
the sale proceeds must be taken out of the UK or re-invested in another qualifying investment
within 45 days. A qualifying investment for this purpose means a loan to or subscription for
shares or securities in a private limited trading company. For the purposes of the exemption
"trade" has a wider definition and it includes:


anything that is treated for corporation tax purposes as if it were a trade;



a business carried on for generating income from land; and
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research and development from which it is intended that a commercial trade will be
derived, or will benefit (note that merely preparing to carry out such activities is not
sufficient).

Conclusion
Despite the changes introduced by the Finance Act 2008, the UK is still a fiscally attractive
jurisdiction for non-domiciled taxpayers. However, this is a complex area and professional
advice should be sought.
PATRICK HARNEY
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Tel. 020 7863 8588
Fax: 020 7863 8444
patrick.harney@forsters.co.uk
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APPENDIX 1
Do I Need to pay the remittance basis charge (RBC)?
Start

Are you resident
in the UK in
the current tax year?

Yes

Are you ordinarily
resident in the UK?

Are you domiciled
in the UK?

No

No

Yes

No
You are entitled to
claim the remittance basis

You do not have
to pay the
RBC because
you are not
taxable on the
remittance basis.

Continue

No
You do not have
to pay the
RBC because
you are not
taxable on the
remittance basis.
You may need
to complete a
Self Assessment
Return.

Yes

You are not
entitled to
claim the
remittance
basis. The RBC
is not
relevant to you.

Do you want to use
the remittance basis
in the current tax year?

Yes

No

Do you have £2000
or more of
unremitted foreign
income or gains
in the current tax year?

Yes

You will lose
entitlement
to personal tax
allowances and the
annual exempt amount
for capital gains.
You will need to
make a claim for
the remittance basis
by completing a
Self Assessment
Return.

Continue

You do not have
to pay the
RBC. You will pay
tax on any
income or gains
you remit to the UK
You may need
to complete a
Self Assessment
Return.

No

Will you be 18 or over
at the end of
the current tax year?
Yes

No

Were you resident
in the UK for at least 7
of the 9 tax years
before the current one?

Yes

You must pay the RBC.
You must submit a
Self Assessment
Return. You need to
account for tax on any
income or gains
Remitted to the UK.

Note: The flowchart is a broad guide to help you decide if you need to pay the Remittance Basis Charge. You
have a choice each year whether to claim the remittance basis. If, in a particular year, it would be more
beneficial for you to pay tax on your worldwide income and gains than to pay the RBC, you may choose
not to claim the remittance basis.
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